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I. Preliminary Questions about Labor Legislation
a. Lochner v. New York (1905)
i. Health law for bakeries limiting workers to 60 hr/wk for health purposes or labor statute regulating right to contract?
ii. Interferes with right to contract—is this within the police power of the state (which can regulate health/safety/morals)
iii. Court held: law involves no safety/moral/welfare of public consideration; more questionable whether it truly pertains to health of bakers, but police power was surpassed here in order to regulate hours of labor which unconstitutionally interferes with bakers’ right to contract

iv. Since tenuous relation to health, question of how much do you trust the legislature and their true motives?  How suspicious should we be of labor regulations and majorities (trouncing minority views)?  

v. Union goal: market power through scarcity, drives wages up

vi. Point is: who gets to decide these things?  The majority (Holmes)?  Those with expertise (Harlan)?  Decided during period of courts defending common law against legislative intrusions.  Progressive voices said common law was a countermajoritarian accumulation of biases that favored the rich, but legislation speaks popular will.  Question of institutional competence of Congress and courts—who is better at baker health?  Or someone else: agencies?

II. The Legislative Process
a. Passing (or blocking) Statutes:  Title VII of the Civil Rights Act of 1964, pg 1-38
i. Senate more deliberative, inclusive body—not just majoritarian politics
b. Perspectives/Theories of the Legislative Process
· Normative: Is this a good outcome, one we think ought to happen?  Do outcomes of interest group politics satisfy public interest?

· Descriptive: What actually happens (as opposed to what should)?

· Predictive: Given all the factors influencing legislation, will it be opposed or approved?

· Importance: What opinions do we have about the legislative process?  How active a role should the courts play?  Do we think power should depend on expertise?  Who would we rather have acting (courts, legislatures, agencies, executive, none)?  Who has won in the past, and should that be a guideline?  
i. Pluralism and Interest Group Theories
1. Pluralism, pg 48-54 (Optimistic pluralists are NORMATIVE—by definition, the outcome is the best one b/c majority won)
a. Citizens organize into groups for political action

i. Interest group: any group w/shared attitudes that makes certain claims upon other groups for establishment or perpetuation of behaviors; pursues contested political or policy goals and is not the only view

b. Interest group politics results in the spreading of political power across many political actors

c. Politics conceptualized as process by which conflicting interest group desires are resolved

i. Troubling since this assumes govt enacts into law whatever the interest groups, on balance, want

ii. Optimistic pluralist: not concerned that resulting policies may be ill-conceived or contrary to public interest—thinks the competition will produce moderate and well-rounded policies, b/c of connection between interest groups; best ideas will succeed.  
iii. However, is the majority interest always the public interest and socially desirable?

d. Crucial assumption: all interests and views are represented

i. Since rational actors will prefer to free-ride and trust their moderate views are represented well, groups will most often form when there are few interested members

ii. But, large groups do form

1. For nonpolitical reasons, where political activity is a byproduct

2. When offered selective benefits with membership

3. To accrue purposive benefits when seeking ideological or issue-oriented goals. 

4. To accrue solidary benefits of social rewards

iii. Also, legislators do pay attention to diffuse public (inattentive public) in addition to organized groups b/c of electoral connection when issues are likely to influence votes in next election (magnitude of cost/benefit, timing, proximity, whether promoted by instigator/policy entrepreneur)
iv. Note: assuming majority of represented interests will win, which is not necessarily the majority of people.  

2. Public choice theory, pg 54-60 (classic market economics model) (DESCRIPTIVE, but also critical)
a. Legislative process is a microeconomic system where political choices further interests of individuals and groups
i. Demand: Interest groups and public demand legislation

1. If groups agree—consensual pattern, expand pie

a. Can result in logrolling (benefits go to organized constituents of majority of lawmakers)

2. If disagree—conflictual pattern, zero sum

ii. Supply: They send benefits to legislators, who reciprocate

1. Primary goal of legislators is reelection by

a. Incumbency (strongest predictor)

b. Abstention (don’t take sides)

c. Casework (giving other favors to losing groups)

d. Persuade groups to reach a compromise

e. Pass ambiguous bill delegating responsibility to an agency

i. Idea of agency capture
b. Assumption: taxes, subsidies, regulations, etc used to raise welfare of most influential groups

c. Less optimistic than pluralism.  Doesn’t think majorities always prevail and that the public good will result. 

d. Demand and supply: transactional theory of legislation

i. Large coalitions have more clout, more resources, more relationships with lawmakers, but are more likely to be comprised of smaller groups w/unidentical interests 

ii. Costs of policies can be distributed or concentrated

iii. Benefits can also be distributed or concentrated

	PUBLIC CHOICE
	Distributed Costs 
(less organized opposition)
	Concentrated Costs 
(strong opposition)

	Distributed Benefits (little interest group advocacy)
	Majoritarian Politics
General benefit-general taxation involving public goods.  No strong pressure from interests so legislature will not act, act only symbolically, or delegate to agency.  Status quo likely to prevail, since no strong feelings and can avoid transaction costs.
	Entrepreneurial Politics

General benefit-specific taxation; majority imposes its will on minority up to their ability to pay. Opposition will be well organized.  Solution: draft ambiguous bill and delegate to an agency; everyone’s happy but agency capture can result.  

	Concentrated Benefits (strong interest group advocacy)
	Client Politics
Strong interest group support and weak organized opposition (free rider problem); log rolling w/non zero sum game.  Legislature distributes benefits to the organized groups; self-regulation often results.
	Interest Group Politics
Continuous organized conflict (like in NLRB cases).  Legislators favor no bill or delegation to agency.  




*See also chart on pg 785 for interpretive strategies of each kind of law
3. Critiques, pg 60-65
a. Pluralism

i. Not everyone has the same resources to advance their interests

b. Public Choice

i. Oversimplifies political process; overlooks institutional richness (ignores political parties, president, OMB!)
ii. Treats legislators as ciphers, merely implementing deals interest groups reach

iii. Rent extraction: receiving payments not to take or destroy private wealth—fills out the picture b/c politicians don’t only receive benefits when they dole out desired laws
1. Campaign contribution, gifts, post-tenure jobs

2. Made not for political favors but to avoid disfavor

iv. Politicians don’t only seek financial reward from groups

1. Affecting policy consistent w/ideology

2. Obtain ‘status’ within govt via good public policy

v. Descriptive model is only useful in hindsight and does nothing for prediction (“must have…b/c…”)

vi. Interest group organization and funding doesn’t explain all

1. Easier to block legislation since you only need to win once

vii. Not everything fits neatly into one quadrant

viii. Pessimistic public choice: democratic process is inherently arbitrary and irrational (“social choice scholars”)

c. Second best options if you can’t change or defeat a bill:

i. Manufacture legislative history (speaking on floor)

ii. Logroll to get something in it for you
iii. Sabotage by tinkering with language deep in bill to soften effect or exempt you

iv. Sue

v. Get favorable agency interpretation on statute

vi. Get friends to starve statute in Appropriations Committee

ii. Proceduralist Theories, pg 65-73 
1. Structure of the political system protects against overrepresentation of faction interests

2. Representative government refines public views passed through filter of elected citizens to obtain a result that favors the public good

3. Different theories:

a. Checks and balances among departments of government

i. Bicameralism provides double review of legislation and requires supermajority for proposals

ii. Process of bills becoming laws—vetogates (choke points in process: kill in committee, prevent full chamber consideration, or once there you can filibuster in Senate/amend to death/defeat on floor, veto in other chamber, never produce an identical bill, presidential veto)
b. Liberal theory favors free economic markets and private autonomy, so disfavors govt regulation.  Statutes should be hard to pass.

c. Republican theory sees procedures as a means of shaping public deliberation on legislative proposals in order to serve public good.  (Normative in assuming that deliberation necessarily leads to public good.)

4. Problem of majority cycling: three or more mutually exclusive alternatives voted on in pairs—situation where majority voting cannot resolve dilemmas (dog/parrot/cat)
a. However decision is made by legislative rules (procedures) only arbitrarily decides the results

b. Also leaves room for strategic rather than sincere voting if any party has more complete information on others’ preferences

i. Voting rules, amending, vote trading, logrolling

c. Important to set agendas to prevent bizarre results

iii. Institutional Theories, pg 73-81 (Also called positive political theory) (Mostly PREDICTIVE, somewhat descriptive)
1. Grows out of public choice and influenced by economists’ game theory
2. Outcomes are the “balance” or “equilibrium”

3. Assumptions:

a. Political outcomes dependent on actions of several decision makers who act either simultaneously or consecutively—actors recognize this interdependence (other legislators/house, president, courts)

i. President can sign or veto; often communication b/w executive and legislature as bills progress

ii. Courts—judges don’t want to be overturned, want prestige/high profile

iii. Congress—coalition building w/in, watching other house

b. Actors are anticipating responses and calculating consequences

c. Political players are goal-oriented, will act to produce an outcome closest to their own preferred policies—STRATEGY 
d. Does NOT assume goals are economic or self-centered (could be)

e. Limitation: simplifying view of preferences as stable and unchanging (can be affected by deliberation and process)

f. Assumes players have full information about preferences of others—definitely not always the case
4. Structures of institutions shape the way players interact—regularities in interactions and outcomes

5. Procedural Requirements (presentment and bicameralism) as a Game

a. Status quo is existing policy, absence of legislation

b. Legislation will be drawn to aim at the median player, with awareness that other house and president must agree with result

c. Each player wants to impose his own policy but will anticipate moves made by the next participant

c. Theories of the Legislative Process as (After-the-Fact) Tools in Statutory Interpretation 
i. Griggs (testing not okay) and Analysis, pg 81-85
1. Duke Power Co implements HS diploma requirement in 1955 for all workers.  Pre-1955, blacks were only hired into labor and could not advance.  Post-1955, few blacks could move up b/c they had no diploma or (post-CRA) a harder time passing the educational test.  So now the system perpetuates discrimination prior to CRA b/c of white incumbents.  
2. Everything Duke did was legal at the time though.  Court says you can't freeze the effects of past discrimination this way and still operate lawfully under Title 7.  
3. What should the remedy be?  Did Congress of 1965 intend CRA to be retrospective?  What seniority should the black workers be given?

a. Departmental seniority

b. Plant-wide seniority (dist ct’s solution), by hire-on date.  Puts in “rightful place” w/respect to white counterparts w/same education and hire-on date.  

c. However, neither accounts for Duke’s discriminatory hiring practices, and what would be the case if black workers were hired earlier altogether.  

d. Arguments against: “innocent white workers.”  Unfair to destroy expectations about their promotions—dilutes their standing.  However, they benefited from discriminatory hiring even so.

4. Court’s moves:

a. First looks at Congressional intent of CRA to prohibit freezing out 

b. Second points to Quarles case (voting/education) to say Title 7 doesn’t allow freezing out

c. Results in reading this restriction into the statute that never appears in the language itself

5. Holding: “Facially neutral employment practice not demonstrably discriminatory in purpose was nonetheless unlawful if it had the effect of excluding a group on the basis of race and without a strict showing of business necessity.”  Rationale that Congress intended act to address the consequences of employment practices.  Even though court didn’t address this perpetuation specifically, once it arises, courts have obligation to apply statute to circumstances so as to give effect to the original purpose.  (More faithful to legislative intent than a literal interpretation.)

6. Notes on testing

a. Gives some false positive and negatives, but efficient when there’s lots of applicants—objective

b. Without test, employers would use subjective screenings, references—who knows if decision makers are discriminating?
ii. Teamsters (seniority okay)
1. Facts: Trucking business with seniority system, but prior discrimination means non-minorities do not get seniority benefits
2. Issue: Whether CRA 703(h) validates otherwise bona fide seniority systems that give no seniority to victims discriminated against pre-Title 7

3. Holding: Otherwise neutral, legitimate seniority system is not unlawful under Title 7 just b/c it perpetuates pre-CRA discrimination.  Congress did not intend to deprive workers of vested seniority rights.  

4. Court rejects Quarles but does not revisit Griggs (still the law for all except seniority)

5. Knowing that an affirmative action case (Weber) comes immediately afterwards and that administration was democratic all the way through, what legislative process model explains these outcomes (Griggs, Teamsters, Weber)?  
iii. Preliminary Weber Discussion (voluntary affirmative action)  [Malamud, "United Steelworkers of America v. Weber," in Friedman’s Employment Discrimination Stories]
1. Weber established legality of voluntary race-based affirmative action in employment under Title 7, turning on statutory interpretation

2. Labor unions played critical role

a. Feared attacks on seniority systems pre-dating Title 7 and not adopted for discriminatory reasons that nonetheless perpetuated pre-CRA race discrimination in hiring and initial job assignment

b. If an attack was successful, likelihood that courts and lawyers with no labor experience would botch job of re-designing complex seniority systems and impose affirmative action quotas as relief

c. However, by time Weber reached Sup Ct, Teamstershad gone through and the union no longer needed to use affirmative action to protect its seniority systems.  Also lost ability to tell white workers that affirmative action helped them.  

3. Sup Ct opinion says Title 7 permits voluntary affirmative action and dodges question of government imposed affirmative action as a remedy

III. Approaches to Statutory Interpretation
a. Theoretical Approaches

i. Intentionalism: interpreter identifies and then follows the original intent of the statute’s drafters

1. More limited role of courts in looking at exactly what Congress intended.  Not court’s place to evaluate correctness of the purpose.  Emphasis on coherence of entire text (Golden Rule, below)

2. Moves:

a. FIRST look at text, in context of entire statute, given its ordinary meaning

b. THEN compare this meaning to a coherent statutory scheme

c. If the interpretation produces absurdities or inconsistencies, develop another interpretation within the boundaries of the text

3. Imputes specific intent to Congress and assumes that wasn’t necessarily written down in words.  Imports judicial values for consistency into interpretation.  

ii. Purposivism: interpreter chooses the interpretation that best carries out the statute’s purpose—i.e. the meaning most consistent w/general reasons why the legislature believed the statute should be adopted (remedial of what mischief)
1. Moves:

a. Look at purpose of statute FIRST (using any source you want)

b. THEN look at text to find a meaning consistent w/purpose that the words will bear

2. Gives courts greater power and discretion, in constructive partnership with legislature

3. Mischief Rule (below): once you’ve found purpose, do everything you can to effectuate it

iii. Textualism: interpreter follows the “plain meaning” of the statute’s text

1. Literal Rule (below): if there’s only one possible meaning, must enforce even if results seem absurd—court’s job isn’t deciding what is absurd 

2. Truly is “FICTIVE plain meaning” b/c there’s always multiple meanings depending on who is interpreting (public, expert, congress)

a. If plain meaning is about popular legitimacy of laws and public knowability, then historical accuracy is irrelevant—only current meaning matters

b. However, if meaning is time-origin-bound, then look at older meanings of the words and if result is absurd, let Congress update the law

3. Least discretion for the courts 
iv. Diagram: could see as linear, from purpose to intent to text, removing judge discretion

1. Extreme, Caustic Nihilistic Realism: Legislation process is either completely indeterminate or else it’s corrupt.  Therefore there’s nothing for courts to “interpret”—they’re left to be the primary policymakers.  Or at least judges are better than Congress.  (If agencies came into play, should judges be reviewing them?)
2. Total Power in Courts: Furious at legislature for not making meanings plain.  Lazy legislature effectively abdicates to courts, which puts courts in an uncomfortable, illegitimate position, so courts respond with flat-footed, unimaginative textualism.  Congress will have to fix this law and do better next time—shifts burden
3. Similarities/differences between two end positions: both leave all power to courts.  In left, court accepts the task (accepts idea of indeterminacy) and on right, court refuses to interpret (possible for Congress to avoid indeterminacy).    

4. Scalia=textualist.  Moves: text first, leg hist never.  

v. Sources for these approaches

1. Canons of statutory interpretation
a. Provision: how to read language within a particular sentence
b. Consistency canons: inter-statutory 
c. Inter-institutional canons: assumptions/inferences to be drawn from the failure of Congress to amend a statute after a certain Sup Ct interpretation
2. Legislative history 
3. Text  
b. Historical Approaches

i. From Eclecticism to Systematic Theory, 1789-1938, pg 669-689 (intentionalism)
1. “Eclectic” describes the theory and practice of statutory interpretation for most of country’s history (i.e. NOT systematic).  Case-by-case and inductive, rather than rule-oriented/deductive, approach.  Around 1900s, theory/practice moves to more systematic approach leaning towards intentionalism.  
2. Eclecticism (19th century)

a. Declared fidelity to intentionalism, yet looked to anything (text, statutory construction canons, common law, circumstances of enactment—i.e. purpose, prior precedent, principles of equity, etc)

b. Mischief Rule—construe provisions to suppress the ‘mischief’ that the law was designed to address (mischief that the common law had allowed) and to advance the remedy the law provides

c. Golden Rule—Take the whole statute together, giving words ordinary meanings unless that produces an inconsistency or absurdity.  If absurdities result, then find another interpretation that is consistent with the text but avoids the absurdity.  

d. Literal Rule—If the plain language can only have one meaning, enforce it even if it leads to absurd results

e. Holy Trinity Church v. US pg 675

i. Pastor trying to move to US prevented by act prohibiting immigration to fill a particular labor/service position

ii. Circumstances met text but not intent/purpose

iii. Court cites title of act, evil intended to be remedied, circumstances of this case, legislative history to find the intent of Congress was limiting influx of unskilled labor

3. Systematic 

a. Spurious vs genuine interpretation: Intentionalism

i. Genuine if discovering rule lawmaker intended to establish

ii. Spurious if making/unmaking/remaking, inserting meaning into text, rather than just discovering meaning

b. Imaginative reconstruction of legislative intent

i. Requires interpreter put self in position of enacting legislature, examine available historical evidence against background of (rebuttable) assumptions about that legislature
c. Fishgold v. Sullivan Drydock pg 685

i. WWII vet returns and is reemployed as required under Selective Service Act, but is laid off within a year due to low seniority (act required 1 year of no discharge)

ii. Court says layoff was legal, based on traditional distinctions between being fired and laid off 

iii. Relies on intent of Congress given expectation of soldiers only serving one year, and follows the time-bound purpose of Congress (just “like” seniority, not super-seniority)

iv. Intentionalist b/c putting court in position of 1940 Congress.  Not looking at purpose of statute of protecting servicemen (broad interpretation).  No absurdity in the result when looking at limited knowledge of Congress enacting the statute.  

v. Intermediation position: Bounded purpose.  Purpose of law bounded by expectation of Congress that the mischief was only a year of disruption from the workforce.  Counterargument: if Congress had known the true mischief, it would have matched it with the remedy.  

vi. Static vs dynamic intent: Are we looking at Congress given what it knew then (static), or what Congress would have intended given what we know now (dynamic--lets you deal with changing circumstances by imputing to Congress a set of values, such as proportionality)

4. Critiques on Intentionalism

a. Legislatures just exist to pass statutes; irrelevant what they intended

b. Unlikely every legislator had identical intention

c. Always more imagination than reconstruction

ii. The Legal Process Era, 1940-1973 (move towards purposive)
1. Common Law Era (pre-1940) pg 559-567

a. Blackstone, 1765: decide cases according to objective rules

i. Judges do not make law, but just declare existing law

ii. Statutes seen as political intrusions into the principled common law, and so should be narrowly construed

b. Holmes, 1894: anti-formalist, law is policy

c. Brandeis, 1930s: law is policy but also institutional architecture

2. Legal Process Theory (1940-1973) pg 570-573

a. Reasoned Elaboration of Purposive Law—Judge interpreting a statute must identify its purpose, policy, or principle, and then reason toward the interpretation most consistent with that policy

b. Law as an Institutional System—Legislature uses rules when its confident in its information/competence.  If standards are used giving a general policy/objective and delegating specifics, interpretive discretion limited by underlying principle/policy of the statute.  If that’s ambiguous, then interpret in the way best harmonized with basic principles and policies of law.
c. Centrality of Process—Even when substance of a decision can’t be pre-specified using rules/standards, a procedure for making the decision can be laid out.  “Legal Process” philosophy characterized by belief that sound process of enactment produced sound legislation.  
i. Process facilitating good policy incorporates

1. Openness to views of affected persons/groups

2. Focus on factual info subject to expert scrutiny

3. Public deliberation thoroughly discussing pros and cons
ii. Process smoothly interconnects institutional system and provides constitutional safeguards inherent in our institutions (checks and balances)

iii. Process critical to law’s legitimacy

3. Legal Process statutory interpretation, pg 690-699

a. Speluncean Explorers…

i. Emphasizes statutory purposes and sees judges and agencies as helpful partners as well as normative updaters in ongoing statutory enterprise

b. Explanation of LP SI 

i. FIRST identify purpose of the statute and any subordinate provision 
1. By court putting itself into position of enacting legislature, though cynically

2. Assuming legislators are reasonable people pursuing reasonable purposes

ii. THEN interpret words in question to carry out the purpose without giving a meaning the text won’t bear or that would violate the established policy

iii. CANNOT find a meaning words won’t bear and cannot give effect to unwritten intentions or wishes

c. Easy to narrow statutory scope, but more difficult to interpret broadly

4. Debates within Legal Process Theory, pg 699-709

a. When, if ever, should judges or agencies correct legislative “mistakes”?
i. Shine v. Shine: Court looks at legislative history and principles at play to find Congressional policy of ensuring that support obligations would not be discharged.  An obvious mistake in the statute should not be enforced when contrary to statutory purpose and common sense.  Used “Golden Rule” of avoiding absurd results.  

ii. Shine v. Shine Implications:

1. Should amendments be read as a change of direction or as a fix of previously wrong language?

2. If we aren’t going to interpret literally, creates a problem for public reading and following statutes.  But does anyone read statutes?  

iii. US v. Locke: Statutory deadline of “prior to 12/31”.  Court held that papers filed 12/31 were not timely, and that this was not an obvious mistake b/c deadlines are inherently arbitrary—allowing the filing would be rewriting the statute, and there already exists an unambiguous plain meaning (textualism here rather than purposivism)
b. Can courts or agencies “update” statutes or read them “dynamically” for changed circumstances?  To what extent should judges “bend” statutes in light of larger public values?

i. Example of babysitter instructions to fetch soup meat on Mondays that could be re-interpreted purposively when no stores have the right kind, child develops allergy, high cholesterol, budgetary constraints, town rations meat, etc in clear violation of plain textual meaning
iii. Textualism, Old and New
1. Concerns about Legal Process Theory, pg 727-742

a. Legal Process doesn’t necessarily give a realistic account of legislative process.  What if it’s really a Public Choice world (economic model) and legislation is never a purposive enactment?

b. All this theoretical purpose-seeking is too divorced from the real-world substantive consequences of these policies

c. Legal Process neglects virtues of a more formalist approach in pure plain meaning interpretation
i. Plain meaning rule more consistent with constitutional structure of courts not having political power and of legislative barriers to new laws that are bypassed when courts make law

ii. Applying plain meanings more within judicial competence than making policy or interpreting leg hist for meaning

iii. Ordinary plain meaning should be upheld for transparency and citizen reliance purposes—need for objectivity

iv. Could be democracy-enhancing if hard cases produce unpopular results forcing Congress to revisit statutes

1. TVA v. Hill (1978) pg 730

a. Snail darter categorized under the Endangered Species Act, only lived in TN that would be flooded by Tellico Dam.  
b. Dist Court denied injunction (allows Dam) to environmentalists b/c though Congress passed ESA and listed snail darter, also continued to fund the Dam.  ESA didn’t justify injunction against a Dam begun before the ESA.  Ct App reversed (no Dam).  

c. Sup Ct says plain language of ESA says no Dam, even though that wastes lots of money.  (Idea that a statute will never get clearer than this.) Congress intended ES to get highest priority.  Court then discusses leg hist and intent.  Dissent calls abandoning the Dam an absurd result.
d. Difficult to use Holy Trinity to find a not-absurd result, b/c the text doesn’t support another interpretation really.  Or maybe the result isn’t absurd at all but intended to bind hands of agencies that are killing species.

e. May have intended to force Congress to create the Dam exception from ESA itself and this is what actually happened

2. Griffin v. Oceanic Contractors (1982) pg 733

a. Welder injured at sea sent home and employer withholds money for transportation from paychecks.  Welder sues under statute that penalizes employer for not reimbursing workers on time without cause.  
b. Sup Ct finds for welder with $302k in penalty wages following a strict textualist reading of the statute.  Court says purpose of statute is remedial but also potentially punitive, looking at function of language, other cases, amendments, and leg hist.  It’s not the court’s job to say a clear law is absurd.  

c. Again, court says that if Congress doesn’t like the outcome, it can always amend the statute (which it did NOT do here).

d. Revival of Plain Meaning Rule (1976-1986)—Commentators saw these cases as more indicative of textualist approach than legal process theory, although a rather “soft” version of plain meaning rule, since justified harsh results with leg hist and purpose of statute.  Or maybe intent controls and is best indicated by text.  

2. New Textualism (1980s to present)
a. New Textualism, pg 742-743
i. Even more constrained version of plain meaning than in Griffin and TVA—courts can’t even apply a statute unless the language clearly targets that problem

ii. Not the court’s job to figure out leg intent (incoherent concept anyway—Public Choice)

b. Green v. Bock Laundry, pg 743-755

i. Prisoner’s arm torn off in laundry machine.  In products liability suit, court admits his criminal record to impeach his statement that he was not told of the danger.  

ii. Federal Rules of Evidence allows impeachment of defendants in certain cases, but he’s the plaintiff, which the rules don’t address (and thus allow impeachment).  Do the rules really mean “defendant”?  Did Congress really intend this absurd result or just not think of it explicitly?  
iii. Court disregards plain meaning by inserting “criminal” before “defendant” and then cites back to constitutional progression, common law, and legislative history to back up his meaning.  No matter how plain text is, would be an absurd result to treat civil ptfs and defs differently.

iv. Concurrence: creates an exception to plain meaning when a statute requires unintended absurd consequences

v. Shows how New Textualism is not at all textual

c. Scalia’s Lecture, pg 755-758
i. Argues that application of common law principles of fairness, efficiency, and public policy is not appropriate for statutory interpretation b/c fundamentally anti-democratic
ii. Search for legislative intent just allows judges to find their own preferences in the statute, which reverts to common law ideas of justice and policy

iii. Advocates apparent plain meaning—NOT strict constructionism (strict construal) nor nihilism (lenient construal)

iv. New textualism does not embrace canons and almost never touches legislative history (b/c intent is irrelevant anyway; Congressional debate now aims at courts b/c they know they’ll look at it, so it’s skewed; there’s something in leg hist for any position you pick—not conclusive at all)

d. Economic Theories of Statutory Interpretation, pg 772-783 
i. Favor free markets, skeptical of govt intervention except for market failures or to solve collective action problems/establish coordination rules

ii. Economic theory favors an ex ante perspective for statutory interpretation: evaluate a theory based on whether it sets up a rule that will be good for the average case and provide proper incentives for citizenry (even if it doesn’t work on the marginal cases)

iii. Reassures citizens statutes will be predictably applied, minimizes govt discretion and intervention

iv. United States v. Marshall, pg 773

1. Case of LSD on blotter paper, whether statute intended weight of just drug or of the paper too

2. Easterbrook (majority) Strategy: count paper weight also (classic New Textualism)

a. Text—plain language of this provision and also how it fits into entire statute (though he doesn’t go to a dictionary—just reasons with ordinary parlance that the LSD is dried within the paper fibers)
i. Raises question of when using expert definitions, what community of experts do you consult?

ii. And if it’s ordinary parlance, then how come anyone disagrees?

b. Reject legislative history

c. Dogmatic vision of meaning of words

3. Posner (dissent) Strategy: exclude paper weight (paper just a carrier, not a mixture)
a. Absurd result (how dilute of a mixture counts?)
b. Likely that Congress didn’t realize LSD sold by the dose, not weight

c. If you exclude paper weight, the statute makes sense, so interpret that way and avoid constitutional objections of due process (proportionality concerns)
3. Where are we now on the new textualism? pg 769-772
a. Central inquiry: statutory text

i. Use dictionary for key terms (although problematic)

b. Statutory context—make provision consistent with whole act, or whole code

c. Public law background of statute to see if odd results are justified, or to figure out how the typical legislator would read the statute (leg hist thus comes into play even if court pretends it doesn’t…)

c. Alternative Theoretical Underpinnings for Statutory Interpretation
i. Public choice as statutory interpretation tool: judicial responses to rent-seeking, pg 784-785, mid 789
1. Interest group politics produces too many DC/CB statutes and not enough public-regarding DC/DB statutes

2. Two approaches

a. Purposive interpretation with broad construal of statute

b. Contractual approach—look at unambiguous terms; anything unaddressed leaves status quo.  What parties did not resolve, court should not resolve either.  Narrow construal.

3. Public choice view: 

a. If statutes designed to overcome market failures, then liberally construe.  

b. If statutes designed to replace private transactions with monopolistic ones (giving profits to a privileged few) then take contractual, narrow approach.  

4. Common law view:

a. Since develops incrementally, relatively untainted by interest group pressure.  Therefore, courts should be suspicious of creating exceptions to common law (statutes) for special interests.

ii. Institutionalism: Strategic interaction within government, pg 789-800
1. Most people never consult US Code to find law, but instead call an agency or read an article

2. “Law” then is a prediction of the rules that the interacting govt institutions will apply to your facts, and is also shaped by that interaction

a. Congress enacts statutes the President accepts

b. Agencies implement them and create rules

c. Judiciary reviews agency actions and interpretations

d. Congress periodically updates law or overrides these interpretations

e. If you want to change your outcome, you can pick which piece of this puzzle to press 

3. FDA v. Brown & Williamson Tobacco Corp, pg 791

a. Sup Ct says FDA can’t regulate tobacco products (attempted by calling tobacco a “drug” and cigarettes “devices”)
b. FDA had previously denied it had the authority, and Congress had considered giving them the task but never did.  Congress then wrote its own statutes on tobacco.  Then FDA decided it could.

c. Situation where politics directing more than information.  Congress was held hostage by tobacco industry.  Clinton would side with the FDA, who didn’t trust the tobacco industry at all.  FDA doesn’t have the nerve to ban it altogether, so the result is odd b/c other tools are unwieldy.  Result of lopsided legislation that doesn’t really accomplish what we’d want it to.

iii. Feminist and critical race theories, pg 805-816
1. Idea of interpretation depending critically on the perspective of the interpreter, so any text/intent/purposivist construction is a facade for reaching a biased outcome

2. Critical feminist and race theories yield three insights to stat interp:

a. Inquire into possible effect of a law/interpretation on women/minorities
b. Question whether legal premises and assumptions are neutral

c. Contextualize decisions relying on the facts of the case rather than taking hard lines of sticking to principles

d. Another Title VII Case Study: Affirmative Action
i. United Steelworkers v. Weber, pg 86-103
1. Court held that Title 7’s prohibition against racial discrimination does not condemn all private, voluntary, race-conscious affirmative action plans and that the Kaiser plan of saving 50% of the training spots for black workers was lawful b/c it was designed to eliminate racial imbalance and does not unnecessarily trammel the interests of white employees

2. Three opinions

a. Brennan (majority)

i. Intentionalism (uses leg hist dubiously b/c 1964 Congress probably wouldn’t be crazy about aff act)
ii. Purposivism (spirit of the Act b/c text hurts his position—Brennan doesn’t think aff act is invidious discrimination)

1. Color-blindness

2. Remedy discrimination against blacks

3. Preserve employer-union discretion

iii. Non-dynamic interpretation—looking to Congress meant at the time of enactment (again dubious)
b. Blackmun (concurring)

i. Dynamic interpretation—interpretation should reflect unanticipated tensions created by affirmative action.  Pragmatic appeal to current problems

ii. He wants to let employers fix problems under Title 7 voluntarily without exposing themselves to litigation and govt mandated aff act

c. Rehnquist (dissenting)

i. Text—discrimination means discrimination

ii. Intentionalism (claims majority changed the meaning of the statute that was supposed to protect Weber from aff act)

iii. Non-dynamic interpretation

3. Court discusses McDonald v. Santa Fe Trail Transp. which says Title 7 forbids reverse discrimination against whites, but says that it doesn’t affect the Weber outcome since Kaiser’s plan is voluntarily adopted to eliminate traditional patterns of racial segregation.  Plus, McDonald opinion was careful to say they weren’t deciding on affirmative action.  

4. Weber stands for idea that Affirmative Action Plans meeting criteria are acceptable:

a. Designed to eliminate conspicuous racial imbalance

b. Does not unnecessarily trammel interests of white workers (the white people are getting a training benefit otherwise no one would get at all)
c. Temporary measure until equality is restored

5. Unions in this case were representing their own interests (seniority systems, keeping their power at bargaining table) and presented themselves as the best bet for all workers (govt only protecting minorities) 
6. Practically, employers have reason to be concerned about continued effects of past discrimination

a. Griggs disparate impact doctrine based on bottom line numbers

b. Teamsters—prima facie case of discrimination based on numbers

c. Courts reaching back to undo effects of discrim (affects seniority)

7. Prior Const std for Weber was Bakke
ii. Johnson v. Santa Clara County, pg 103-120
1. Held that a voluntary aff action plan to benefit women and minorities was legal under Title 7 based on Weber’s guidelines for Plans
2. If Weber is the standard for private voluntary aff action, Johnson raises the question of what the standard will be for government vol aff act
3. References Wygant case that says you can’t use aff act to remedy society discrim, but only your own discrimination.  And never aff act in layoffs. (Wygant gives prior Const std for Johnson.)  Also: can’t use quotas to “maintain” diversity—only to “attain” it initially.  Problem w/layoffs.
iii. Taxman v. Piscataway County Bd of Education (BB)
1. Question of what the starting point should be for analysis here.  What role should prior-case statutory interpretation be if you believe in dynamic interpretation?  Brennan trying to get the statute to work today without referencing back to 1964.  
e. An Attempt at a Non-Foundational Synthesis (or "the New Eclecticism"?), bottom 800-bottom 805
i. Idea that interpretation depends entirely on context and case facts

ii. Hermeneutics: text lacks meaning until it is interpreted, so the real meaning does not depend on original intent but does still depend on the historical context in the eyes of the interpreter

iii. Pragmatism: reasoning doesn’t seek abstract answers but concretely useful results, so theories of reasoning are just mental modes of adaptation to reality

iv. Funnel of Abstraction:  from most concrete inquiry (narrowest point of funnel) to most abstract inquiry (broadest point of funnel)

1. Statutory text

2. Specific and general legislative history

3. Legislative purpose

4. Evolution of the statute

5. Current policy

IV. Statutory Interpretation Techniques
a. Canon Fodder Handout

b. Overview of Administrative Law, B&S pg 3-35
i. Admin regulation as attempt to solve for market failure problems:
1. Control monopoly power (set price levels)

2. Compensate for inadequate information (risk regulation, safety, ads)

3. Correct collective action problems (national defense, env protection)

4. Correct for externalities or transaction costs that make bargaining hard (Coase problem of people living near plants part of reciprocal problem)

5. Other non-market failure problems:

a. Control windfall profits (price of oil, gas)

b. Eliminate excessive competition (so small firms stay in business)

c. Alleviate scarcity

d. Agency problems (insurance/medical care—decision maker not paying for or making purchases himself)

e. Redistributing resources (social security)

f. Promote nonmarket values 

g. Overcome social disadvantage/caste system (discrimination)

h. Paternalism—protect individuals from themselves (helmets)

c. Competencies and Authorities of Govt Branches over Admin Agencies

i. Executive/President

1. Oversight

2. Public humiliation

3. Starvation (OMB)

4. Nomination Power (can create deadlock through understaffing if President can’t get nominees through)

ii. Legislative/Congress

1. Amend statutes to take power and procedures away from agency

iii. Judicial/Courts

1. Judges have legal expertise, even if agencies have subject matter expertise

2. Gets to decide whose interpretation of the statute and facts governs (agency’s or its own)
3. Also gets to decide who within the agency gets more authority (ALJs or appointed position holders—can specify who they’re deferring to)

d. APA 
i. Adjudication (must be given this power by the authorizing statute)
1. Formal (court-like): REALLY court like with ALJs taking testimony, etc.  Resolving individual claims (of the sort a court might otherwise adjudicate--specific rights under a statute) via court-like proceedings.  However, the party bringing the case forward is not always the person whose rights were violated.  (NLRB prosecutorial arm can bring complaints from other people itself, after screening them—heading is "NLRB v. University.")  Private parties can intervene, but aren't actual parties initially.

2. Informal: Everything else.  Any decision by an agency about what to do in a particular case (not a pre-existing claim).  Anything the agency chooses to do, basically, lumped into a single category that is not at all useful.

ii. Rulemaking

1. Formal (court-like): Doesn’t exist, practically.  Ignore.
2. Informal: Notice and comment.  Forward looking.  
a. Agency publishes notice of proposed rulemaking in federal register, inviting anyone/everyone to write responses to the proposed rulemaking.  But costs of participating are high, so any/everyone = organized interest groups, effectively.  

b. Then promulgates a final rule it hopes responds to the commentary it received on the proposed rule, explains the decisions made re: commentary, publishes in Federal Register and is codified in CFR.  
c. Then it's subject to review in federal courts of appeal and very often will be the case that a particular rule will go back and forth between the agency and court of appeals in many iterations before getting final approval by the court.  Can have a problem with one Ct App approving while another doesn't… 

V. The Administrative State
a. Statutory interpretation by administrative agencies
i. Skidmore (Defer to the Extent Persuaded)
1. Case about whether nightshift firemen during Depression should receive overtime pay for the time spent on call.  No statute gives answer.  Agency administrator said that working time should be all on-call time except eating and sleeping, even if not actively laboring.  Court defers to Agency’s opinion in amicus brief (case-specific advice, or Interpretive Bulletin for general advice)  
2. Court said that the interpretation of the Administrator is not controlling on the courts but is worthy of deference b/c of the agency’s experience and informed judgment.  Deference depends on the agency’s evident thoroughness, validity of reasoning, and consistency with other pronouncements—gives the agency “power to persuade, if lacking power to control.”  

3. For deference courts can consider:

a. Whether agency went with standards or with IB brightline rules

b. Extent of agency authority to regulate

c. Whether decision making was through formal adversary process

d. Expertise of the agency on this question

e. How much consideration went into decision

f. Extent of any political accountability of the agency

g. Whether arguments against deference exist

ii. Chevron, v. NRDC, pg 1061-1071
1. Whether EPA decision to allow industry to adopt a plantwide “bubble” defn of “stationary source” is based on a reasonable construction of the term
2. Deference Procedure

a. Step One: Has Congress spoken directly to the precise question at issue?  Is Congressional intent unambiguously expressed and clear?  
i. Yes: If intent of Congress is clear, courts/agencies must give effect to the unambiguously expressed intent.  STOP

1. Court can discern intention by employing traditional tools of statutory construction.  

ii. No: Court does not impose its own construction on the statute, b/c there’s an administrative interpretation to address.  So if statute is silent or ambiguous with respect to specific issue, PROCEED to Step Two.  

b. Step Two: Is the agency’s answer based on a permissible construction of the statute?  

i. Whether Congress delegated explicitly or implicitly, the Agency’s legislative regulations are given controlling weight/left undisturbed unless they are arbitrary, capricious, manifestly contrary to the statute, or an unreasonable interpretation.  
3. Most cases that get to Step Two are found to be reasonable.  If an agency interpretation is overruled, it’s likely to be at Step One (violating Congressional intent).  
4. If an agency interpretation gets past Steps One and Two, results in greater deference than Skidmore (anything reasonable, vs extent court is persuaded).  

5. In this case, there was no Congressional intent (Step 1) and agency’s interpretation was reasonable, so deserves deference (Step 2).
6. Post Chevron, when do you go with Skidmore deference?
a. Chevron deference when agency is using formal adjudication or informal rulemaking (notice and comment).  Also when agency has expertise, procedures, data, and delegation.  Maybe also when the decision has precedential value.  

b. Was unclear exactly when until Mead came along.  Still fuzzy…
iii. Pittson Coal v. Sebben
1. Post-Chevron, 5-4 split reversing agency decision

2. Case about an interim regulation using more restrictive criteria for providing benefits to black lung miners.  Court reversed the agency under Chevron Step One, saying the Congressional intent was unambiguous and was violated by the agency interpretation of “criteria” not being more restrictive under the interim regulation than the original regulation.  

3. Dissent finds statute unambiguous in a way that aligns with the agency’s interpretation—odd, but shows how Chevron lets both sides point to their tools of statutory interpretation as justifying their outcome.  

4. Courts tend to rely on textualist devices at Chevron Step One (structure of statute, dictionary, canons) and then use leg hist at Step Two to determine reasonableness.  

iv. Mead (complicates Chevron story)
1. Tariff issue of how to characterize dayplanners for importation
2. Court decides Congressional intent was clear, so fails Chevron Step One, but holds out possibility of Skidmore deference according to persuasiveness.  

3. Clarifies when you go to Chevron model of deference and when Skidmore, based on the agency’s authorizing statute and the procedures the agency used to reach its decision
a. Use Chevron when Congress delegated authority to the agency generally to make rules carrying the force of law, and the agency interpretation claiming deference was promulgated in the exercise of that authority

i. Delegation of such authority demonstrated by agency power to engage in adjudication or notice-and-comment rulemaking, or by some other indication of a comparable Congressional intent.  

ii. So procedural formality (adj, n-a-c rm) is enough to sway a court to go Chevron (though not as a hard rule), but other varieties of agency action can justify Chevron if “circumstances” evidence Congressional intent of agency decisional authority (Vermeule)

4. Under Mead, either go to sliding scale deference between none and some (Skidmore, defer to extent persuaded) OR to Chevron deference (lots).

5. Scalia (dissent) had thought Skidmore was dead after Chevron and thinks Mead is a confusing mistake that is too fuzzy for courts to use
v. Post Mead Cases

1. AFGE 
a. Whether revised program for inspecting hog and poultry carcasses meets requirements of the Inspection Acts

b. Court says that Chevron is not appropriate b/c USDA’s modified inspection program was not a product of a statutorily-created decision-making process (informal adjud or notice-comment rulemaking) and does not have force of law.  But, Skidmore is appropriate since the USDA has expertise on what “inspection” should mean.  Under Skidmore, the court is very persuaded and fully defers.  
2. Smith v. City of Jackson
a. Old policemen sue city for giving bigger raises to younger officers.  Question of whether “disparate impact” theory of recovery from Griggs under Title 7 is cognizable under the Age Discrimination in Employment Act (ADEA).  Holding that ADEA does authorize DI cases comparable to Griggs, but officers do not have a valid DI claim.  

b. Majority never mentions deference.  Very fractured case.  
c. Scalia and O’Connor (both concurring in judgment) bicker over deference.  

i. Scalia would defer to the EEOC on the DI question under Chevron, since Congress gave them authority and they did use notice-and-comment rulemaking to promulgate the regulation.  Even using Mead (which he doesn’t credit), EEOC’s reasonable view that ADEA authorizes DI claims deserves deference.  
ii. O’Connor says DI claims are not cognizable under ADEA b/c Congress didn’t intend the statute to authorize such claims (so fails Chevron Step 1) and there is no reasoned agency reading to defer to (so fails Chevron Step 2 and Skidmore).  She doesn’t think the agency ever interpreted the statute at all.  

3. Vermeule excerpt (DC Circuit practice)—gone awry.  Top pg 3
b. Judicial review of agency factual findings
i. Universal Camera

1. Factual findings of the agency are conclusive if supported by substantial evidence on the record as a whole (facts as laid out by ALJ) when fact-finding is done through formal adjudication (or formal rulemaking, which is a null set, so ignore)
2. Substantial evidence means enough that it could go to a jury as a question of fact (and court couldn’t just direct a verdict)
3. Something about a Congressional mood of distrust of agencies

4. What about fact-related inferences by ALJ?

a. Primary inferences dependent on credibility determinations get credit

b. Secondary inferences do not get credited; agency can reject these

ii. Allentown Mack 
1. Case about propriety of polling to evaluate employee support of union

2. Uses the Universal Camera substantial evidence on record as a whole standard for fact finding.  “Decide whether on this record it would have been possible for a reasonable jury to reach the Board’s conclusion.”  
3. Answer: No.  The Board said the polling was not based on a reasonable doubt of union support, and the court thinks this is evidence that the Board refuses to credit circumstantial evidence and demands evidence way beyond the substantial evidence standard.  

4. Problem with SE standard is it strips away any vehicle for application of the agency’s expertise.  If it’s just looking at facts and pretending to be a jury of lay people…
5. This case shows the problem of what should be considered as evidence

a. Evidence of “doubt” brings up legal question of what is “doubt”? and then you trip into the whole Congressional intent vs agency deference sinkhole

c. Judicial Review of agency exercise of discretion
i. Overton Park
1. Case about whether to allow the highway to go through or under park

2. Agency approved the highway without a statement of formal findings on why there were no reasonable and prudent alternative routes or design changes to reduce harm to the park.  
3. Court says that formal findings are not required.  However, litigation affidavits are not enough for judicial review.  Every govt branch is subject to judicial review unless an authorizing statute prohibits it specifically or (APA 701) where “agency action is committed to agency discretion by law” (not the case here—narrow exception applicable in rare instances where “statutes are drawn in such broad terms that in a given case there is no law to apply”).  Since affidavits were merely “post hoc rationalizations” they are not the whole record contemplated by the APA and are inadequate as a basis for review.  So case was remanded for full review.  
4. Under APA 706, reviewing court will set aside as unlawful any agency action, findings, and conclusions that don’t meet certain standards. 

a. In all cases, agency action must be set aside if “arbitrary, capricious, an abuse of discretion, or not in accordance with law” or if not meeting statutory, procedural, or constitutional rqmts (when not dealing with formal factfinding)
b. In narrow situations, set aside if not supported by substantial evidence (rulemaking provision of APA or based on adj hearing)

c. In other narrow situations, reviewing court does de novo review and sets aside if “unwarranted by the facts” (adjudicatory action and agency factfinding procedures are inadequate)

5. In this case, the arbitrary and capricious review standard applies, and in practice, this has become the hard look doctrine.  Court is warning this and other agencies that even though the standard is arbitrary and capricious review, the court will still take a long hard look at the agency’s justifications, so the agency should prepare a record that will stand up to this type of review if it wants deference to its discretion.  (This is under informal adjudication, and the courts want to see more formality before deferring.)
6. The whole “no law to apply” exception creates different views:

a. Imagine a statute where Congress left things so ambiguous that it functions as an implied delegation.  In this case, maybe the court can’t even apply Chevron b/c (Step One) there’s no indication of Congress’s intent and (Step Two) no one can come up with any range of possible interpretations to judge agency action against.

b. Courts can always get creative enough to find law to apply—they’ll find some meaning to hold the agency to if they want (although the “no law to apply” isn’t a null set after all)

c. Could decide this isn’t the type of thing we’re willing to let Congress punt, so court can read the ambiguity as poor drafting, and any agency action under that provision is illegitimate b/c we don’t see any delegation.    
7. Consequences of Ambiguity:

a. Statute is struck down (courts not allowing Congress to punt)
b. Agency’s view is sustained by courts

c. Agency gets to do whatever the heck it wants when there’s no law to apply
d. Note: agency’s view getting struck down is not a consequence of ambiguity, but of a lack of ambiguity

8. Unsatisfying answer to question of which approach to apply: Chevron/Mead analysis applies when an agency is doing statutory interpretation, and the Overton Park committed to agency discretion/no law to apply approach is one you invoke when agency is acting in exercise of its discretion.  Unsatisfying b/c doesn’t tell you what is stat int and what is exercise of discretion.  Malamud thinks it’s all statutory interpretation, but courts see it differently. 

ii. State Farm 
1. Example of hard look doctrine under informal notice-and-comment rulemaking, where agency changed its mind so specter of politics comes into play.  Court decided agency decision to abandon the passive restraint requirement was arbitrary and capricious b/c agency did not supply the requisite “reasoned analysis.”  
2. Scope of review under A&C standard requires agency to articulate a satisfactory explanation for its action that includes a rational connection between the facts found and the choice made.  In reviewing the explanation, the court must consider whether the decision was based on consideration of the relevant factors and whether there has been a clear error in judgment.  
a. Decision is A&C if the agency

i. Relied on factors Congress didn’t intend to be considered

ii. Entirely failed to consider an important aspect of the problem

iii. Offered an explanation that runs counter to evidence

iv. So implausible that it could not be ascribed to a difference in view or the product of agency expertise
d. Critiques of work of admin agencies, suggestions for reform, B&S 173-187, 198-207

i. Cost benefit analysis 
e. Executive control of admin agencies, Mashaw 268-311
i. Executive orders (such as cost benefit analysis)

ii. OMB budgetary and legislative request processes (statutory power)
iii. Supervisory power of president

iv. Reorganization authority (statutory power)

v. Selection of agency chairmen (appointments)
vi. Deferral or rescission of appropriations

f. Congressional control of admin agencies, Mashaw 173-181, 110-113, Casebook 1139-1152
i. Write the statute

1. Could use greater specificity to take power from agency

2. Could set out more procedures for agency to follow

3. Get to specify what procedures agency can use (under APA)

a. Rulemaking

b. Formal Adjudication, etc

ii. Amend the statute

iii. Appropriate funds—can starve the agency financially
iv. Oversight hearings, monitoring of agency action

1. ad hoc in response to a complaint or media coverage

2. mandated periodic authorizations

v. Comprehensive reviews of agency performance

vi. Senate confirms appointments of many top managers

vii. Congressional Review Act—formal procedure to disapprove of agency action

1. Chadha problem: one house legislative veto without presentment to president raises constitutional problems of bicameralism and presentment. 
2. After Chadha, no legislative veto remains at all—have to go through the CRA’s constitutional procedures

g. Ergonomics case study

h. Overview of Judicial review options

i. Questions of Law—agency interpretation of statutes 

1. Can arise from analyzing their actions

2. Proceed with Chevron/Mead/Skidmore analysis

ii. Questions of Fact

1. Applies only to formal adjudication unless specified by Congress for another agency action

2. Can only apply to PURE factfinding

3. Proceed with Universal Camera’s substantial evidence doctrine with a critical mood analysis

a. Look at record as a whole

b. If no record, more sticky.  Have to call in witnesses, get affadavits

iii. Questions of Action/Policy/Decisions/Discretion
1. Proceed with Overton Park’s arbitrary and capricious review under the hard look doctrine

iv. How to tell difference between policy/law/fact?  Argue each way, but take a position on which path to go down (can’t go down all—see Allentown Mack)
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